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On the other hand, it is also absolutely clear that Congress did not trust action agencies to

unilaterally decide whether their actions would adversely affect listed species or critical habitat –

which is precisely what the Self-Consultation Regulation authorizes them to do.  Rather, as explained

by the Supreme Court, Congress recognized that section 7 was needed precisely because action

agencies such as BLM and the USFS had historically afforded their “‘primary missions’” a far higher

priority than the conservation of imperilled wildlife. TVA v. Hill, 437 U.S. at 185 (internal citation

omitted).  As explained by Senator John Chafee, one of the principal architects of the ESA:

[E]ach of my colleagues is fully aware of the commitment that many line agencies have to the

completion of proposed projects, in many instances with less than appropriate attention to

other important factors such as endangered species . . . They want to get the projects built.

To allow a single agency head to determine the advisability of destroying a species or

completing the agency’s project as proposed, seems a bit like putting the fox in charge of the

henhouse.

ESA Leg. Hist. at 995 (emphasis added).

Hence, it was exactly because Congress did not want the “fox in charge of the henhouse” that

it demanded that “conflicts between the Endangered Species Act and Federal actions” be “resolved

by full and good faith consultation between the project agency and the Fish and Wildlife Service or

the National Marine Fisheries Service.”  Id. at 943-44 (1978 Senate Report).  In the course of

convincing the Senate to reject an amendment that would have “preempt[ed] the consultation process

created under section 7" in favor of allowing action agencies to make their own determinations on

compliance with the Act, Senator Chafee further explained that:

Section 7 requires that Federal agencies consult with the Fish and Wildlife Service when their

proposed activities or programs may affect a listed species . . . Conflicts between the

Endangered Species Act and other Federal activities are being resolved through this

administrative process. The result of consultation is that in almost all cases Federal agencies

have found that for both proposed and ongoing projects, modifications or alternatives can be

designed which avoid conflict with the Act. Senator Stennis’ amendment fails in my
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judgment to recognize this fact. It seeks to avoid conflicts by outright exemptions from the

act for large classes of projects.  This appears to me stopping the consultation effort before

it even has a chance to begin.  Senator Stennis’ approach has a number of shortcomings which

will almost certainly result in unnecessary destruction of endangered species and habitats

critical to their existence.

Id. at 994-995 (emphasis added); id. at 1012 (Remarks of Senator Wallop) (the rejected amendment

would “not allow us even to go through the consultation process,” but would relegate judgments on

species impacts to an action agency “whose basic problem in life is not endangered species but the

efficient carrying out of whatever that agency is designed to do”) (emphasis added).

If Congress believed – as it most assuredly did in enacting and amending the ESA – that

“preempt[ing] the consultation process created under section 7" would “result in unnecessary

destruction of endangered species and habitats critical to their existence,” then it cannot possibly be

the case that  defendants are free to accomplish the same subversion of section 7 through

administrative fiat.  Rather, this is the quintessential case where a regulation is contrary to the

“‘particular statutory language at issue, as well as the language and design of the statute as a whole,’”

Household Credit Services, Inc. v. Pfennig, 541 U.S. 232, 239 (2004) (internal citation omitted), and

hence must be invalidated under the first step of Chevron.

Since the Self-Consultation Regulation conflicts with the “unambiguously expressed intent

of Congress,” Chevron, 467 U.S. at 843, the Court need go no further.  But even if the Court

somehow found Congress’s intent “ambiguous,” id., defendants’ approach in the Regulations – under

which post-hoc “monitoring” of a handful of action agency decisions substitutes for actual, ongoing

consultation – is certainly not a “reasonable construction of the text” and legislative intent, as it must

be to pass muster under the second step of Chevron.  Barnhart v. Thomas, 540 U.S.20, 26 (2003)

(emphasis added).
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  Prior to 1986, whenever an agency determined that its action “may affect” a listed23

species, it was required to initiate formal consultation and obtain a full Bio. Op. from the Service.

51 Fed. Reg. 19948.  The 1986 regulations retained this low “trigger” for formal consultation, but

created an “exception” for situations where the action agency could convince the Service that the

action could be carried out without harming listed species.  Id. at 19949 (“the burden is on the

Federal agency to show the absence of likely, adverse effects to listed species or critical habitat

as a result of its proposed action in order to be excepted from the formal consultation

obligation”) (emphasis added).  But the Self-Consultation Regulation undermines the entire point

of this tradeoff by allowing the action agency to invoke the “exception” without meeting the

concomitant “burden” to persuade the Service that was imposed by the 1986 rule.

48

Indeed, the Self-Consultation Regulation is contrary to defendants’ own prior interpretation

of the language and purpose of section 7. When the Reagan Administration  promulgated the general

consultation regulations in 1986 – thus requiring action agencies to enter into formal consultation

unless the FWS or NMFS expressly concurs in a “not likely to adversely affect” determination – the

Services stated that the regulations “properly and accurately implement[]” the ESA and “afford[] the

protection mandated by section 7 of the ESA.”  51 Fed. Reg. 19927 (June 3, 1986) (emphasis added),

precisely because the process “utiliz[ed] the expertise of the Service to evaluate the [action] agency’s

assessment of potential effects or to suggest modifications to the action to avoid potential adverse

effects.”  Id. at 19949.23

The Services also stated that the “purpose” of the regulations allowing agencies to consult

with the Services “informally” to determine whether projects might adversely affect species – and

hence necessitate formal consultation – was to “streamline the consultation process while maintaining

the protections afforded species under section 7.”  Id. at 19927 (emphasis added).

The preamble to the 1986 regulations further explained that the

Service believes that informal consultation is extremely important and may resolve potential

conflicts (adverse effects) and eliminate the need for formal consultation.  Through informal

consultation, the Service can work with the Federal agency and any applicant and suggest

modifications to the action to reduce or eliminate adverse effects.
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  While the original section 7 regulations issued in 1986 authorize the Services to adopt24

“counterpart” regulations, see 50 C.F.R. § 402.04, such regulations were intended simply to

“allow individual Federal agencies to ‘fine tune’ the general consultation framework to reflect

their particular program responsibilities and obligations.”  51 Fed. Reg. 19937.  Thus, the

Services did not remotely suggest that such a “counterpart” regulation could simply dispense

with the consultation process completely, with respect to an entire category of agency actions. 

To the contrary, the Services made clear that any “[s]uch counterpart regulations must retain the

overall degree of protection afforded listed species by the Act and these regulations,” id.

(emphasis added).  As pointed out by the FWS’s Regional Directors, that is obviously not the

case with regard to a Regulation that allows action agencies to decide unilaterally whether their

own projects will adversely affect species, and hence is “inherently less protective than the

existing regulations.”  FWS CR A.R., Vol. 6, at K417 (memo from Director of FWS Region 5)

(emphasis added).  Indeed, in adopting the 1986 regulations, the Reagan Administration rejected

a proposal that the general trigger for formal consultation be raised from “may affect” to “may

adversely affect” precisely because it would have “yielded too much discretion to action

agencies” and would not have preserved the Services’ role in determining which actions are

“likely to have an adverse effect[].”  51 Fed. Reg. 19949 (emphasis added). 
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Id. at 19949 (emphasis added). Likewise, in a “Section 7 Consultation Handbook” issued in 1998,

the Services stressed that informal consultations protect species because they

clarify whether and what listed species, proposed, and candidate species or designated or

proposed critical habitats may be in the action area; determine what effect the action may have

on these species or critical habitats; explore ways to modify the action to reduce or remove

the adverse effects to the species or critical habitats; determine the need to enter into formal

consultation . . . ; and explore the design or modification of an action to benefit the species.

Section 7 Consultation Handbook (March 1998), at 3-1 (quoted in FWS CR A.R., Vol. 6, at K153).

Plainly, therefore, by eliminating any consultation – including the “informal” consultations designed

to “streamline” the process while also protecting species – with regard to a myriad of potentially

harmful projects, the Services have also contravened their own prior – and far more reasonable –

interpretation of the meaning and function of section 7(a)(2) of the ESA.24

B. The Self-Consultation Regulation Violates the APA.

The Self-Consultation Regulation is also arbitrary and capricious because, as discussed earlier,

defendants have  failed to offer even a coherent and consistent explanation – let alone one that is
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supported by record evidence – for why a radical departure from the Services’ longstanding approach

to section 7 was either necessary or appropriate.  As the Court of Appeals has explained, to determine

whether an agency “decision reflects a ‘rational connection between the facts found and the choice

made,’ a reasonable explanation of the specific analysis and evidence upon which the Agency relied

is necessary.”  Bluewater Network, 370 F.3d at 21 (quoting State Farm, 463 U.S. at 43); see also Am.

Lung Ass’n v. EPA, 134 F.3d 388, 392 (D.C. Cir. 1998)  (“judicial review can only occur when

agencies explain their decisions with precision, for ‘[i]t will not do for a court to be compelled to

guess at the theory underlying the agency’s action’”) (internal citation omitted).

As explained previously, when they proposed the Regulation in the first instance, defendants

asserted that it was needed to “streamline consultation on proposed projects that support the National

Fire Plan” because consultations had “caused delays” in the approval of necessary NFP projects, and

the “proposed counterpart regulations will effectively reduce these delays” and result in “faster

environmental reviews of proposed land management projects . . ..”  68 Fed. Reg. 33806, 33808

(emphasis added).  But when public commenters – as well as the FWS’s own Regional Directors and

CEQ – pointed out that the “proposed rule has failed to offer any empirical evidence substantiating

the claim” that consultations “have unnecessarily delayed active land management activities,” instead

of pointing to any such evidence, the final rule asserts that the “issue is not whether the regulatory

process has delayed NFP projects,” 68 Fed. Reg. at 68258 (emphasis added) – which is exactly what

the proposed rule had said, in no uncertain terms, was the issue. 

Since defendants evidently could not substantiate the central rationale they initially proffered

for the rule – and, internally at least, admitted they could not support that rationale, see, e.g.,   FWS

CR A.R., Vol. 3, at E140, defendants, when adopting the final rule, simply changed the rationale from
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“delays” that had been “caused” to “anticipate[d] . . . future” delays:

The number of consultations conducted for NFP projects is currently relatively low; however

the Service anticipates that the number of consultations requested for projects that implement

the NPF will increase substantially in the future, as additional funding and effort is directed

toward implementation of the NFP.

68 Fed. Reg. at 68258 (emphasis added).  Yet, once again, defendants provided absolutely no

evidence  establishing the extent to which NFP projects will “increase . . . in the future” or, more

important, the concrete basis for predicting that the “anticipat[ed] . . . number of consultations” will

cause any delays “in the future.”  See Bluewater Network, 370 F.3d at 22 (“We can defer to the

Agency’s prediction of the feasible pace of implementation only if it has adequately explained the

basis for that prediction.”) (emphasis added); see also Natural Resources Defense Council v. EPA,

655 F.2d 318, 328 (D.C. Cir. 1981) (“the agency must also provide a reasoned explanation of its basis

for believing that its projection is reliable”).

But even with regard to that rationale for a dramatically different approach to section 7 of the

ESA, the preamble to the final rule is at war with itself, since it concedes that the Services and action

agencies “currently have several agreements in place” that already “streamline the process

significantly by improving coordination between the consulting agencies” regarding NFP projects.

68 Fed. Reg. 68259.  Thus, in August 2000, the Services, USFS, and BLM entered into a

“Memorandum of Agreement” (“MOA”) for the precise purpose of “improv[ing] the efficiency and

effectiveness of plan and programmatic level section 7 consultation processes.”  FWS CR A.R., Vol.

10, at S1 (MOA, ESA Section 7 Programmatic Consultations and Coordination).

The very purpose of the MOA was to “establish a general framework for a ‘streamlined’ (i.e.,

easier and more effective) process for interagency cooperation.”  Id.  At the same time, the MOA
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stressed that “[n]othing in this MOA is intended to amend 50 CFR part 402" – the general regulations

implementing the consultation process – and that “[t]his streamlined process will provide a number

of efficiencies, allowing the agencies to better achieve compliance with the ESA and the  regulations

at 50 CFR part 402 without altering or diminishing the agencies’ existing responsibilities under the

ESA or its regulations.”  Id. (emphasis added).  The MOA further stated that “[i]t will result in a

shortened time frame for the appropriate consultation response (a goal of 30 days or less for

concurrence letters and 90 days or less to complete formal consultation),” but that the MOA “in no

way alters the commitment of the action agencies to consult at the site-specific level.”  Id. at S1, S2

(emphasis added).

Even further, however, in October 2002, FWS and NMFS issued a memorandum to their

Regional Directors and Administrators setting forth “Alternative Procedures for Streamlining Section

7 Consultation on Hazardous Fuels Treatment Projects.”  FWS CR A.R., Vol. 10, at S81 (emphasis

added). As suggested by the title, this “guidance” document was specifically designed to ensure that

the consultation process is “able to stay ahead of the fire management agencies’ hazardous fuel

treatment projects.”  Id.  Consequently, the guidance “encourages early coordination  and cooperation

at the project planning stage, the ‘batching’ of similar projects, and use of design criteria or screens

to streamline the consultation process while minimizing the potential for adverse effects on listed

species and their habitats at both the landscape and site-specific levels.”  Id. at S82  (emphasis added).

Therefore, according to the October 2002 document, “[s]everal streamlining techniques have been

found to be effective” and were already “being used in some areas to facilitate consultation on

projects being implemented under the National Fire Plan,” while, at the same time, being “consistent

with the requirements of section 7(a)(2) and its implementing regulations (50 CFR 402).”  Id.
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  See, e.g., FWS CR A.R. Vol. 6, at K391 (“the Service in Region 2 is already25

completing informal consultations within 30 days”); id. at K402 (Southeast Region) (“The short

response time is not likely to change with these counterpart regulations.”); id. at K420-21

(Region 6) (“Information consultations are routinely completed well within 30 days of the action

agencies’ request to our office . . . As long as the Action Agency is coordinating with our office

53

(emphasis added).

Moreover, in addition to these NFP-specific measures, the Services’ longstanding section 7

regulations also provide that, “[w]here emergency circumstances mandate the need to consult in an

expedited matter, consultation” between the action agency and the Service “may be conducted

informally through alternative procedures that the Director [of the Service] determines to be

consistent” with section 7 of the ESA. 50 C.F.R. § 402.05(a).  This provision for “expedited”

consultation “applies to situations involving acts of God, disasters, casualties, national defense or

security emergencies, etc.” Id.  Accordingly, if there were ever a need to consult even more rapidly

than thirty days – e.g., in the event of an ongoing fire emergency – the Services’ longstanding

regulations already expressly provide for that exigency.

In any case, just eight months before proposing the Self-Consultation Regulation, the Services

had already adopted specific “techniques” designed to “streamline” consultations on NFP projects

and “provide procedures for agencies to efficiently and effectively meet the requirement that each

individual hazardous fuels treatment project received the required individual review and complete the

requirements of section 7 consultation.” Id. at S88 (emphasis added).  It would be one thing, of

course, if, during those eight months, the Services and action agencies had learned that the

“streamlining” techniques were, or would be, unable to prevent delays in approval of necessary

projects.  But that is hardly the case, as the FWS’s Regional Directors – who were responsible for

actually administering the October 2002 guidance – advised defendants in no uncertain terms.25
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and apprising the Service of potential effects, informal consultation is already an efficient, timely

process.”; “[E]xtensive streamlining has already been put in place for NFP projects, and should

only improve with time, as experience is gained.”) (emphasis added); id. at K427 (Region 3)

(“We are unaware of any data supporting the contention that significant delays are problematic”).

  In defendants’ continuing struggle to proffer some rationale for the Regulation, the26

preamble to the final rule also suggests that the Services’ review of NLAA determinations was

somehow “diverting their attention from actions that require formal consultation.”  68 Fed. Reg.

68529 (emphasis added).  But this rationale is simply circuitous, since the Services’ review of

54

Consequently, in the final rule, defendants had little choice but to concede that preexisting

“agreements streamline the process significantly by improving coordination between the consulting

agencies,” and that “[t]hese types of streamlining processes can work well to meet statutory

timelines.”  68 Fed. Reg. 68259 (emphasis added).  But rather than abandon the Self-Consultation

Regulation in light of the seemingly damning concession that defendants have no factual basis for

asserting either past or likely future delays, defendants instead adopted an even more legally and

logically bankrupt rationale for the Regulation: that the recently implemented  “streamlining”

measures, while “work[ing] well,” “still encumber the Service’s biologists in requiring concurrences

for NLAA actions” and “still require[] involvement of the Service in the concurrence decisions . . ..

Id. (emphasis added).

Thus, the ultimate rationale for the Regulation is not only totally tautological – i.e., defendants

must excise Service biologists from the consultation process because Service biologists are involved

in the consultation process – but also a patent abdication of the role assigned to the Services by

Congress. It is hard to conceive of a  more arbitrary and capricious course of conduct than one in

which defendants found it necessary to play a shell game with the underlying justification for the rule,

only to end up with the rationale, in effect, that defendants simply disagree with the consultation

process mandated by Congress.26
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action agencies’ findings that their own projects will not adversely affect listed species or critical

habitat is the regulatory mechanism by which the Services have determined which actions even

require formal consultation.  Moreover, once again, neither the final rule, nor anything else in the

record, presents a stitch of evidence that Service biologists have been “diverted” from formal

consultations on NFP projects by virtue of their work on informal consultations.  To the contrary,

several FWS Regional Directors not only expressly rejected any such theory, but suggested that

the need to implement the Self-Consultation Regulation and ACAs would be far more of a

diversion than simply implementing the “streamlining” agreements already in place.  See, e.g.,

FWS CR A.R., Vol. 10, at K415 (“[I]t would be far more efficient to review and provide

concurrences on each action rather than the time and effort required for the Service to coordinate,

monitor, and evaluate an agency’s implementation of a single ACA.”); id. at K427 (“informal

consultations have not diverted FWS resources . . . These unsubstantiated arguments undermine

the credibility of the proposed regulations”) (emphasis added).

  See, e.g., FWS CR A.R., Vol. 10, at K426 (Region 3)  (“[W]e successfully utilize27

informal consultation, and thereby, substantially eliminate the need for formal consultation and

avoid adverse effects to listed species.  The tenor of the proposed regulations dismisses out of

hand the merits and legitimate utility of informal consultation.”) (emphasis added); id. at K427

(“A great number of [NLAA] determinations are made only after the Service reviews the

proposed action and identifies measures to avoid adverse effects.  Although many informal

consultations result in only minor changes, those changes have tremendous conservation

benefit.”) (emphasis added); id. at K428 (“erroneous determinations are often submitted by

action agencies, and only after Service review is the correct finding made”) (emphasis added); id.

55

While defendants’ failure to proffer a defensible rationale for the Regulation is more than

sufficient to deem it arbitrary and capricious, the Regulation is equally vulnerable on the other side

of the equation, i.e., defendants have not even begun to meaningfully address what will be lost by

allowing action agencies to make unilateral decisions as to whether their own actions will adversely

affect listed species or critical habitats. As noted, the FWS’s own regional offices stressed that the

Services’ ongoing review of action agencies’ NLAA determinations has in fact had enormous benefits

for listed species, both by encouraging necessary modifications in projects to mitigate adverse effects,

and by ensuring that the best available information on species is brought to bear in evaluating

projects, including data on the potentially significant cumulative effects of many individually small

projects.   The Regional Directors specifically emphasized – as did Congress when it enacted section27
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at K420 (Region 6) (“[T]he informal consultation process on a regular basis serves to avoid or

minimize project impacts to listed species in a manner that ultimately eliminates the need for

formal consultation . . . The counterpart regulations are likely to reduce interagency coordination

over the long-term, and consequently reduce the opportunities to develop, and implement

beneficial habitat projects.”) (emphasis added); id. at K419 (“these regulations will result in a

loss of consistency and quality in [ESA] consultations”; “We believe it will be difficult for the

action agencies to continually update the environmental baseline conditions for each species, as

they will not automatically receive information about the affected species throughout its range”);

id. at K416 (Region 5) (“wildlife biology applied in the context of the ESA is a highly

specialized field in which no other agency has equivalent expertise”; “The Service’s expertise is

constantly evolving based on assimilation of new information by Service biologists.”).

  See also id. at K421 (Region 6) (“The Action Agencies have different missions than28

the Service and we cannot discount the overriding conflicts that the agencies’ wildlife, plant, and

fishery biologists face from internal pressures to meet quotas for timber salvage harvest,

prescribed fire, etc.  Thus, we do not believe that implementation of this proposed regulation will

be equally as protective of listed species and designated critical habitat as the current

procedures.”) (emphasis added).

56

7 – that the “Action Agencies will be challenged to maintain biological objectivity in light of

differences in primary agency missions.”  FWS CR A.R., Vol. 10, at K416 (Region 5).28

The preamble to the final rule concedes that “[m]any commenters believe that the different

missions between the Action Agencies and the Service will not allow the Action Agencies to make

decisions that would be ‘equally as protective of listed species and critical habitat.”  68 Fed. Reg.

68259.  The preamble further acknowledges that “many commenters noted that historically, the action

agencies have pursued environmentally damaging projects,” and that “[m]any commenters suggested

that eliminating the Service concurrence is like asking the fox to watch the henhouse,” id.(emphasis

added) – the same phrase used by Senator Chafee in explaining why Congress had required

consultation with the Services.  See supra at 46.

However, rather than refute these objections – or even dispute that the BLM and Forest

Service have routinely “pursued environmentally damaging projects” – defendants simply asserted
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that the “Action Agencies will appropriately implement their responsibilities under section 7 and

these regulations,” 68 Fed. Reg. at 68259, and that the action agencies may, under the Self-

Consultation Regulation, voluntarily “request informal consultation” if they feel like it.  Id.  Yet those

superficial responses do not even begin to come to grips with the grave concerns raised by “many

commenters” and the Services’ own officials that action agencies do not have exactly the same

expertise as the Services, that USFS and BLM employees do face serious pressures to disregard or

downplay the impacts of their projects on listed species – which is why Congress required

consultation – and that the existing consultation process has, in fact, had substantial benefits for

species that will be lost as a result of the Regulation. Once again, therefore, it could not be clearer

that defendants have “‘entirely failed to consider an important aspect of the problem,’” and also

ignored a “statutorily mandated factor.”  Public Citizen v. Fed. Motor Carrier Safety Admin., 374

F.3d 1209, 1216, 1222 (D.C. Cir. 2004) (quoting State Farm, 463 U.S. at 43).

Even further compounding defendants’ clear APA violation is that the Self-Consultation

Regulation not only allows the USFS and BLM to self-consult, but also allows the action agencies

to decide unilaterally what projects to self-consult on, while providing no meaningful definition of

NFP projects subject to the new rule. Thus, while many commenters – as well as the Services’ own

officials – urged defendants to at least coherently define the universe of projects subject to the rule

and/or provide some check on the action agencies’ invocation of it, see, e,g., FWS CR A.R., Vol. 10,

at K386 (Region 1) (“A clearer definition of the term ‘National Fire Plan’ should be included in the

final rule.”), defendants refused to adopt either minimal safeguard.

Instead, once again, the final rule defines a “Fire Plan Project” as “an action determined by

the Action Agency to be within the scope of the NFP as defined in this section,” and, in turn, defines
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the NFP as the “September 8, 2000, report to the President from the Departments of the Interior and

Agriculture[] outlining a new approach to managing fires, together with the accompanying budget,

requests, strategies, plans, and direction, and any amendment thereto.”  68 Fed. Reg. 68259, 64

(emphasis added). Remarkably, however, the Administrative Record does not even contain any of

these “accompanying budget requests, strategies, plans, and direction”; and, when plaintiffs asked

defendants to supplement the Record with them – on the theory that they must have been considered

by defendants since the final rule incorporated them into a regulatory definition – plaintiffs were

advised by government counsel that “all that was considered by the FWS was the report,” Exh. 2 at

2 (emphasis added) – i.e., the September 8, 2000 report itself – and hence the other materials

comprising the regulatory definition were not (and would not) be included in the Record because they

were not even “considered” by the agency decisionmakers. Id. In other words, defendants not only

gave the action agencies unfettered discretion to decide what an NFP project is – and thus when the

Self-Consultation Regulation maybe invoked – but they may make those decisions based on an open-

ended definition that the Services themselves do not even know the contours of because it

incorporates materials that the Services say they never even glanced at before adopting the final rule.

There is nothing the preamble to the final rule could say to justify this bizarre approach –

which is far beyond arbitrary, particularly in the context of Congress’s purpose in adopting the ESA

and section 7 in particular – but, if possible, the preamble only succeeds in further compounding the

problem.  Thus, the preamble says that, “[w]hile the definition is broad, the Action Agency will

ultimately have to determine if the action will further the goals of the NFP” and “will have the

responsibility to justify whether any action it is undertaking falls within the NFP scope.”  68 Fed. Reg.

68259 (emphasis added). But the defect with the rule is not just that the definition is extremely
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“broad,” and its application entrusted entirely to the “fox guarding the henhouse” – although those

concerns alone would be sufficient to invalidate the rule – but that the “definition” is, quite literally,

meaningless, i.e., noone, including, most important, the agency decisionmakers who adopted an

entirely new approach to section 7, even knows what the definition encompasses because they do not

know – and claim to have never read – the  “budget requests, strategies, plans, and direction, or any

amendments thereto,” the definition subsumes.  Once again, this is the very essence of arbitrary and

capricious decisionmaking,  particularly  in the context of a statute designed  to codify the

“institutionalization of caution” on behalf of species already on the brink of extinction. TVA v. Hill,

437 U.S. at 178.

C. Defendants Adopted the Regulations in Violation of NEPA.

For many of the reasons discussed above, it is also apparent that defendants’ cursory

Environmental Assessment  must be set aside for more reasoned analysis.  To begin with, the EA’s

blanket assertion that the Self-Consultation Regulation “would not have any environmental effects,”

FWS CR A.R., Vol. 4, at G184 (emphasis added), inexplicably ignores the views of the FWS’s own

Regional Directors, as well as many public commenters, who pointed to a multitude of ways in which

allowing action agencies to make their own NLAA determinations on a vast but ill-defined array of

habitat-disturbing projects will undoubtedly have “environmental effects,” including serious adverse

impacts on listed species and their habitats.  See supra at 55. 

Moreover, the EA completely ignores a number of the CEQ “significance” criteria that clearly

counsel in favor of preparation of an EIS here.  For example, it is evident that the “effects” of the

Regulations on the “quality of the human environment are likely to be highly controversial,” 40

C.F.R. § 1508.27(4),  when the FWS’s own Regional Directors are predicting that the Regulations
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  In fact, the Services, in conjunction with the Environmental Protection Agency29

(“EPA”), have already expanded the self-consultation approach to decisions by EPA regarding

the effects of pesticides and similar chemicals on listed species.  See 69 Fed. Reg. 47731 (Aug. 5,

2004).  Moreover, defendants’ inadequate NEPA compliance on the precedential effects of the

Regulations at issue here is also already injuring plaintiffs because, predictably, the USFS and

BLM are already arguing that the rationale for the Self-Consultation Regulation applies to all

projects carried out by the agencies.  See Stone Dec. (Exh. 12) at ¶ 15 & Attach. D at 4 (Dec. 15,

2003 memo from USFS and BLM officials) (“we believe that the concept being advocated in the

[Self-Consultation] regulations should apply to all projects that meet the land management

objectives of the FS and BLM, and not just those that are considered NFP projects”).

60

will have broad, adverse impacts on listed species and their habitats. It is equally clear that the

Regulations “establish a precedent for future actions with significant effects or represent[] a decision

in principle about a future consideration.”  Id. at § 1508.27(b)(6) (emphasis added).  As many of

defendants’ own officials explained, “[a]doption of this proposed regulation will facilitate approval

of requests by other Action Agencies,” since the interpretation of section 7 and underlying rationale

embodied in the Regulation can obviously be applied to other agencies that “advocate that with

training, they will [also] be able to make appropriate effect determinations.”  FWS CR A.R., Vol. 6

at K417 (Region 5); see also id. at K429 (Region 3) (“Upon promulgation of the counterpart

regulations, we anticipate that other agencies will also wish to adopt similar counterpart regulations

for non-NFP actions.  The proposed rule sets the precedent for these agencies to follow.”) (emphasis

added). Yet the EA does not even acknowledge these far-reaching ramifications of the Regulation,

let alone coherently explain why they are not sufficiently significant to warrant preparation of an

EIS.29

CONCLUSION

For the foregoing reasons, the Court should set aside and remand both the Self-Consultation

Regulation and the July 2003 Notice on the Lynx listing decision previously remanded by the Court.
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

DEFENDERS OF WILDLIFE, et al., )

)

Plaintiffs, )

)

v. )

) Civ. No. 04-1230 (GK)

GALE NORTON, et al., )

)

Defendants. )

PLAINTIFFS’ STATEMENT OF MATERIAL FACTS

AS TO WHICH THERE IS NO GENUINE DISPUTE

1.  In 1994, in response to petitions by conservation groups to list the Lynx, Region 6 of

the FWS – which encompasses Lynx historic range in Colorado, Montana, and Wyoming –

conducted a comprehensive “review of the status of the species,” and concluded that “‘Lynx

populations in the contiguous United States have suffered significant declines due to trapping

and hunting and habitat loss,’ and that at least four of the five statutory criteria for listing a

species under the ESA apply to lynx.”  Defenders of Wildlife v. Babbitt, 958 F. Supp. 670, 676 

(D.D.C. 1997) (“Lynx I”) (internal citation omitted).  Hence, Service biologists drafted a

proposed listing rule stating that there was substantial scientific evidence to warrant listing one

segment of the population in the contiguous U.S.  – i.e., Lynx populations in the Northeast, Great

Lakes, and Southern Rockies – as endangered, and a second segment – in the Northwest and

Northern Rockies – as threatened.  Id.   This proposal was accompanied by a “50-page analysis of

the Lynx’s history and current status,” Lynx I, 958 F. Supp. at 676, which concluded, based on

“extensive citations of scientific evidence,” that “Lynx habitat is currently being destroyed,

degraded, and fragmented by a number of factors including fire suppression, road construction,
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and clearing of forests for urbanization, ski areas, and agriculture.”  Id. at 676 (citing 1997 Lynx

A.R. Doc. 35 at 25-27).  Although “not a single biologist or Lynx expert employed by FWS

disagreed” with the Region 6 biologists that the Lynx is “endangered throughout most if its

historic range in the contiguous U.S., Service officials in Washington, D.C. nonetheless decided

that no listing was warranted.  Lynx I, 958 F. Supp. at 676.

2.  When plaintiffs challenged the FWS’s decision not to list the Lynx, this Court, in

March 1997, held that the Service’s refusal to protect the species under the ESA violated the Act

and disregarded extensive evidence in the Administrative Record detailing that at least four of

the five listing factors apply to the Lynx, including the “present or threatened destruction,

modification, or curtailment of [the species’] habitat or range” and the species’ “susceptibility to

trapping, which makes it particularly ‘vulnerable to extinction.’”  Lynx I, 958 F. Supp. at 681-

684.  The Court further found that there was “overwhelming record evidence documenting the

dramatic decrease over time in the Lynx population in the United States portion of its North

American range,” and that “[w]ildlife experts currently estimate that the number of Lynx in the

entire contiguous United States ‘may not exceed several hundred individuals – far fewer than

many other species now listed as endangered’ under the ESA.”  Id. at 682 (quoting 1997 Lynx

A.R. Doc. 248, at 25). 

3.  In response to the Court’s ruling, FWS assembled an “inter-regional team of field

biologists that was ‘assigned to review the existing administrative record, incorporate any new

(and relevant) scientific or commercial data that [had] become available,’” and “develop a new

finding.”  Defenders of Wildlife v. Babbitt, 239 F. Supp. 2d 9, 15 (D.D.C. 2002) (“Lynx III”)

(internal citation omitted).  Once again, the “Service’s biologists [] concluded that Lynx had been

eliminated from most of their range in the U.S.”  Id.
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4.  In May 1997,  the FWS published a notice of a new “12-month finding” in the Federal

Register.  62 Fed. Reg. 28653-28657 (May 27, 1997).  The new finding echoed the 1994 draft

proposed rule’s assessment of the dire threats to the existence of the Lynx posed by such factors

as logging, roadbuilding, fire suppression, and trapping.  The FWS once again made detailed

findings, supported by extensive scientific documentation, that the Lynx warranted listing based

on four of the five statutory criteria: present or threatened habitat destruction, overutilization for

commercial purposes, inadequacy of existing regulatory mechanisms, and other natural or

manmade factors.  Id.  The Service also “determined that the overall magnitude of all threats to

the small population of the Canada lynx in the contiguous United States is high and the threats

are ongoing, thus they are imminent.”  Id.

5.  In July 1998, the FWS published a proposal to list as “threatened” the “contiguous

U.S. distinct population segment of the Canada Lynx,” 63 Fed. Reg. 36993, on the grounds that

this “population segment” is “threatened by human alteration of forests, low numbers as a result

of past overexploitation, expansion of the range of competitors (bobcats[] and coyotes[]), and

elevated levels of human access into lynx habitat.”  Id. at 36994.  In its proposal, the FWS found

that “historically, Canada lynx were residents in 16 of the contiguous United States,” but that the

overall numbers and range of Canada lynx in the contiguous United States are

substantially reduced from historic levels.  Currently, resident populations of lynx likely

exist in Maine, Montana, Washington, and possibly Minnesota.  States with recent

records of individual lynx sightings, but possibly no longer sustaining self-supporting

populations, include Wisconsin, Michigan, Oregon, Idaho, Wyoming, Utah, and

Colorado.

Id. at 37007.

6.  In supporting its proposal, the Service again found that four of the five statutory bases

for listing were satisfied.  With regard to each of the statutory factors that the FWS found
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supported its listing proposal, the Service published a detailed scientific explanation for why that

factor applied.  With respect to the destruction and modification of habitat, for example, the

Service explained that, “[i]n all regions of the contiguous United States lynx range, clearing of

forests for urbanization, recreational developments such as ski areas, and agriculture has

fragmented, degraded, or reduced the available suitable lynx habitat, reduced the prey base, and

increased human disturbance and the likelihood of accidental trapping, shooting, and highway

mortality.”  63 Fed. Reg. 37003.

7.  In March 2000, the FWS issued a final decision listing the Lynx as threatened, rather

than endangered, throughout its range in the contiguous U.S.  In its listing decision, the Service

found that, “[w]ithin the contiguous United States population segment, the range of the lynx is

divided regionally by ecological barriers of unsuitable lynx habitat.”  65 Fed. Reg. 16060.  The

Service identified these four regions as “(1) the Northeastern Region, including Maine, New

Hampshire, Vermont, and New York; (2) the Great Lakes Region, including Michigan,

Wisconsin, and Minnesota; (3) the Northern Rocky Mountain/Cascades Region, including

Washington, Oregon, Idaho, Montana, northwestern Wyoming, and Utah; and (4) the Southern

Rocky Mountains Region, including Colorado and southeastern Wyoming.”  Id.

8.  In its listing decision, the “Service itself acknowledged the imperilled status of the

Lynx in at least two of its historical regions.”  Lynx III, 239 F. Supp. 2d at 18.  As explained by

the Court:

[w]ith respect to the Northeast region, FWS found that ‘the lynx is extirpated from New

York;’ that although ‘Lynx historically occurred in New Hampshire, . . . recent records of

lynx occurrence in New Hampshire are rare;’ and that ‘the State of Vermont currently

considers lynx to be extirpated.’  Similarly, with respect to the Southern Rockies region,

the Service found that ‘a resident lynx population historically occurred . . . in both

Colorado and southeastern Wyoming . . . [and that] [t]his resident population may now be

extirpated.’
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Id. (quoting 65 Fed. Reg. At 16055-56, 59).  In addition, despite “limited available data,” the

final listing rule “makes it clear that, if any resident Lynx population does exist in the Great

Lakes region, it is rare.”  239 F. Supp. 2d at 19 (citing 65 Fed. Reg. at 16057).  The listing

decision further found that, compared with the species’ highly depleted status in the Northeast,

Great Lakes, and Southern Rockies, the Northern Rockies/Cascade region now “has the strongest

evidence of persistent occurrence of resident lynx populations.”  65 Fed. Reg. at 16061.

9.  The FWS avoided an endangered listing by announcing that “[c]ollectively, the

Northeast, Great Lakes, and Southern Rockies do not constitute a significant portion of the range

of the” the Distinct Population Segment (“DPS”) consisting of Lynx in the contiguous United

States, and do not “contribute substantially to the persistence of the contiguous United States

DPS.”  65 Fed. Reg. at 16061.  Accordingly, the Service concluded that only the “Northern

Rockies/Cascades Region is the primary region necessary to support the continued long-term

existence of the contiguous United States DPS.”  Id..

10.  In 2000, plaintiffs filed another lawsuit challenging defendants’ refusal to 

list the Lynx as endangered, particularly the agency’s finding that three of the four historic Lynx

populations in the contiguous U.S. are not “significant.”  The Court held that the “FWS’s

conclusion that [] three, of the Lynx’s four regions, are collectively not a significant portion of its

range is counterintuitive and contrary to the plain meaning of the ESA phrase ‘significant portion

of its range.’” Lynx III, 239 F. Supp. 2d at 19.  The Court further held that the Service’s “focus

on only one region of the Lynx’s population – the Northern Rockies/Cascades – to the exclusion

of the remaining three-quarters of the Lynx’s historic regions, is antithetical to the ESA’s broad

purpose to protect endangered and threatened species.”  Lynx III, 239 F. Supp. 2d at 19.  The

Court also ruled that “it is clear that FWS’s determination that, collectively, three of the four
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Lynx populations do not constitute a significant portion of its range is erroneous or, at a

minimum, inadequately reasoned,” because the “Service’s own Final Rule makes clear that ‘there

are major geographical areas in which [the Lynx] is no longer viable but once was,’” particularly

in the Northeast and Southern Rockies.  Id.  Accordingly, the Court “set aside” and “remanded

for consideration and explanation” the FWS’s specific determination that “‘[c]ollectively, the

Northeast, Great Lakes, and Southern Rockies do not constitute a significant portion of the range

of the DPS.’” 239 F. Supp. 2d at 21 (internal citation omitted); see also Lynx III, Dec. 26, 2002

Order at 1-2 (“Order[ing]” that “Defendants’ determination that ‘[c]ollectively, the Northeast,

Great Lakes, and Southern Rockies do not constitute a significant portion of the range of the

DPS,’ is set aside and remanded for further consideration of the Lynx’s status under the ESA

consistent with the analysis set forth in the accompanying Memorandum Opinion.”).

11.  In March 2003, the FWS published a Federal Register Notice stating that, “[a]s

directed by the Court, we are re-evaluating th[e] determination” that “‘[c]ollectively, the

Northeast, Great Lakes and Southern Rockies do not constitute a significant portion of the range

of the DPS.’”  68 Fed. Reg. 12612 (March 17, 2003); see also 2003 Lynx A.R. at 134. 

Accordingly, the Service “reopen[ed] the comment period on our determination concerning the

significant portion of the range of the lynx,” and stated that, “[i]n particular, we are seeking

comment on – (1) [t]he quantity of lynx habitat and (2) the quality of lynx habitat.”  Id.   In

response, plaintiffs and many others submitted comments and scientific information reinforcing

the biological and geographical importance of the three Lynx regions deemed “not[] significant”

by the Service.  See 2003 Lynx A.R. at 3047-49 (National Wildlife Federation); id. at 3453

(Biodiversity Conservation Alliance); id. at 3054 (Defenders of Wildlife).

12.  On July 3, 2003, the FWS published in the Federal Register a “Clarification of
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Findings” and “Notice of Remanded Determination of Status for the Contiguous United States

Distinct Population of the Canada Lynx.”  68 Fed. Reg. 40075.  The Service’s new Notice

contains another lengthy discussion of the threats facing the Lynx in the contiguous U.S. and the

applicability of the section 4 listing “factors,” id. at 40084-98, but never addressed the specific

issue remanded by the Court.  While recognizing that the “only portion of our March 24, 2000

final listing determination that the court remanded for further consideration was our

determination that ‘[c]ollectively, the Northeast, Great Lakes and Southern Rockies do not

constitute a significant portion of the range of the DPS,’” 68 Fed. Reg. 40080, the July 2003

Notice never actually addresses whether the Northeast, Great Lakes, and the Southern Rockies

do, in fact, “constitute a significant portion of the range of the lynx” in the contiguous U.S.

13.  Instead of addressing the issue remanded by the Court, the new finding addresses a

different issue, i.e., whether the Lynx is “in danger of extinction throughout a significant portion

of its range within the Northeast, Great Lakes, or Southern Rockies . . ..”  Id. at 40101.  The FWS

had not solicited public comment on that issue, and, in the new Notice, advised the public that

comments that had been received on the “status of the lynx throughout the U.S DPS (i.e.,

endangered, threatened, or neither)” were “not the subject of this notice or are beyond the scope

of the court’s remand.”  Id. at 40080. 

14.  As to the issue the July 2003 Notice did address, the FWS declared that the Lynx is

not “in danger of extinction throughout a significant portion of its range within the Northeast,

Great Lakes, or Southern Rockies,” 68 Fed. Reg. at 40101,  although the Service, in its March 

2000 listing determination, had found that Lynx were so severely depleted in these same regions

that they do “not contribute substantially to the persistence of the contiguous United States DPS,” 

65 Fed. Reg. 16061.

Case 2:04-cv-01998-JCC     Document 48-3     Filed 05/09/2005     Page 23 of 72




15.  The new Notice refers to many threats faced by Lynx in the three populations

previously described by the Service as unable even to “contribute” to the survival of Lynx in the

contiguous U.S.  The Notice acknowledges that “natural fire plays a significant role in creating

the mosaic of vegetation patterns, forest stand ages and structure that provide good lynx and

snowshoe hare habitat,” and hence that “increased interest in fire suppression and reduction of

heavy fuels has the potential to affect snowshoe hare habitat” and hence greatly harm Lynx,

which depend on snowshoe hare for their survival.  68 Fed. Reg. at 40094.  The Notice

characterizes the threat to Lynx from these activities as “currently low,” id., but contains no

analysis of how Lynx will be affected by the logging, road building, and related activities that

will result from the Bush Administration’s implementation of the National Fire Plan.

16.  With regard to Lynx in the Northeast, the Notice acknowledges that “lynx habitat is

supported almost entirely on a non-Federal land base[], predominantly commercial forest lands,”

and that the “quantity of lynx habitat in Maine is expected to decline.”  Id. (emphasis added). 

Yet the Notice characterizes the “threat to lynx in the Northeast because of timber harvest and

associated activities” as only “moderate,” while also conceding that “we do not know if future

timber harvest practices will continue to provide conditions that are capable of supporting

snowshoe hare densities.”  Id.

17.  The July 2003 Notice acknowledges that Lynx may have already been eliminated

from large parts of its historic range, including in Colorado, New Hampshire, New York, and

Wyoming.  Id. at 40087, 40090, 40091.  Yet the Service  again refused to list the species as

endangered in the contiguous U.S. on the grounds that Lynx in the Northeast and Great Lakes

“are not in danger of extinction,” 68 Fed. Reg. 40100, and that, although the Lynx does “face[]

possible extirpation” in the “Southern Rocky Mountains,” this entire region – which
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encompasses the Lynx’s range in Colorado and Southern Wyoming and represents the

southernmost population of Lynx in the world – “do[es] not constitute a significant portion of the

range of the lynx.”  Id.

18.  By letter dated March 11, 2004, as required by the ESA’s citizen suit provision, 16

U.S.C. § 1540(g), plaintiffs provided defendants with formal notice that their latest refusal to list

the Lynx as endangered violated the ESA.  See Exh. 1.  Plaintiffs pointed out that the new Notice

“never squarely answers the specific issue remanded by the Court,” id. at 3, and that “even the

‘new’ evidence discussed in the finding underscores the tenuous status of the Lynx throughout

much, if not all, of its range in the U.S.”  Id.

19.  Plaintiffs’ formal notice letter also explained that the new finding is “expressly and

repeatedly based on the proposition that the Forest Service and BLM will modify their activities

and land management plans to be consistent” with a “Lynx Conservation Assessment and

Strategy” (“LCAS”) approved in 2000.  Id. at 6; see 68 Fed. Reg. 40093, 40096 (asserting that

the USFS and BLM will “abide” by the LCAS and that the “LCAS was developed to provide a

consistent and effective approach to conserving Lynx on Federal lands”).  Plaintiffs explained

that, “even years after the listing decision, ‘[m]ost Federal land management plans have yet to be

amended to provide long-term conservation for lynx,’” and that the USFS and BLM are, in fact,

refusing to abide by the LCAS in making decisions concerning logging, road construction,

mining, grazing, snowmobile use, and oil and gas exploration, among many “other harmful

activities,” in Lynx habitat.  Exh. 1 at 7.

20.  Plaintiffs’ formal notice letter also explained that the USFS and BLM were refusing

to comply with the LCAS in carrying out “fire management” activities, and that this harm to the

Lynx was compounded by adoption of the Self-Consultation Regulation, which “effectively
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eliminat[ed] the section 7 consultation protections with regard to a host of potentially harmful

activities in Lynx habitat.”  Exh. 1 at 9.

21.  Plaintiffs have received no response to their formal notice letter from either

defendants or their counsel.

22.  In August 2000, President Clinton asked the Secretaries of the Interior and

Agriculture to prepare a report recommending how best to reduce the impacts of that year’s

severe “wildland fires on rural communities, and ensure sufficient firefighting resources in the

future.”  Managing the Impact of Wildfires on Communities and the Environment 1 (Sept. 8,

2000), Fish and Wildlife Service Counterpart Regulation Administrative Record (“FWS CR

A.R., Vol. 10 at S16).

23.  On September 8, 2000, the Secretaries provided a “Report to the President In

Response to the Wildfires of 2000" that made a number of general recommendations for how to

reduce the adverse impacts of catastrophic wildfires, including more effective “firefighting

management and preparedness,” id. at S27, and “local community coordination and outreach.”

Id. at S31.  The Report stated that “[n]otably, the Administration’s wildland fire policy does not

rely on commercial logging or new road building to reduce fire risks and can be implemented

under its current forest and land management policies.”  Id. at S26 (emphasis added).  With

regard to the importance of maintaining roadless areas in national forests, the Report stated that

“[f]ires are almost twice as likely to occur in roaded areas as they are in roadless areas.”  Id. at

S27.

24.  The Clinton Administration Report did not suggest that compliance with

environmental laws, or opportunities for judicial review, had in any way hampered efforts to

combat severe wildfires.  Rather, the Report stressed that “timber sales” and other activities
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“should proceed only after all environmental laws and procedures are followed,” and that timber

“[r]emoval activities that do not comply with environmental requirements can add to the damage

associated with fire-impacted landscapes.”  Id. at S35 (emphasis added).

25.  In a speech on August 22, 2002, President Bush announced a “Healthy Forest

Initiative” based on the proposition that it “makes sense to clear brush,” and that unidentified

“[p]eople” are “using litigation to keep the United States of America from enacting common

sense forest policy.”  FWS CR A.R., Vol. 10, at S53.  The accompanying policy – called

“Healthy Forests: An Initiative for Wildlife Prevention and Stronger Communities,” id. at S59 –

“call[ed] for more active forest and rangeland management” on 190 million acres of public lands,

and was based on the premise, as articulated in the President’s speech, that “needless red tape

and lawsuits delay effective implementation” of projects that the Administration seeks to pursue

on federal lands, including “[t]imber sales to achieve fuels reduction” and other methods of

“thinning [] forests.”  Id. at S61, S68, S72.

26.  According to the “Healthy Forests Initiative,” timber sales and other “vital projects

are often significantly delayed and constrained by procedural delays and litigation,” id. at S72, 

including the awarding of “injunctive relief to litigants based on short-term grounds, without

deference to expert assessments of long-term risks to property . . ..”  Id. at S74.  The Initiative

specifically asserted that “fuels reduction projects” such as timber sales are “often delayed or

prevented due to litigation over Endangered Species Act requirements,” id. at S65, but pointed to

no specific instances of when the consultation process required by section 7 of the ESA had

delayed any needed project.  The Initiative stated that President Bush was “directing” defendant

Gale Norton and other Administration officials to “[r]educe . . . environmental reviews” and to

take action to “allow timber projects to proceed without delay . . ..”  Id. at S62.
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27.  As directed by the President, on June 5, 2003, the FWS and NMFS, along with the

Forest Service, BLM, and several other agencies, published a Federal Register Notice proposing

regulations that, “[a]s part of the President’s Healthy Forests Initiative,” would largely eliminate 

the requirement for section 7 consultation with the FWS or NMFS regarding projects that would

“support the National Fire Plan” (“NFP”).  68 Fed. Reg. 33806, FWS CR A.R., Vol. 3, at F100-

107.  The proposed regulation defined the NFP as  the “September 8, 2000 report to the President

from the Departments of the Interior and Agriculture . . . together with the accompanying budget

requests, strategies, plans, and direction, or any amendments thereto.”  68 Fed. Reg. 33811.  The

proposal did not delineate which “budget requests,” “strategies,” “plans,” “direction” and

“amendments” for which the Administration was proposing to bypass consultation.

28.  In the June 2003 Notice, defendants specifically proposed to “eliminate the need to

conduct informal consultation and eliminate the requirement to obtain written concurrence from

the Service for those NFP actions that the Action Agency determines are ‘not likely to adversely

affect’ (NLAA) any listed species or designated critical habitat.”  68 Fed. Reg. 33806.  The

proposal stated that this “alternative consultation process” would apply to all “agency projects

that authorize, fund, or carry out actions that support the NFP,” including “thinning and removal

of fuels to prescribed objectives” and “road maintenance and operation activities.”  68 Fed. Reg.

33807.

29.  According to the preamble to the proposal, “[u]sing the existing consultation process,

the Action Agencies have consulted with the Service on many thousands of proposed actions that

ultimately received written concurrence from the Service for NLAA determinations,” and the

“concurrence process for such projects has . . . caused delays.”  68 Fed. Reg. 33808.  The Federal

Register Notice did not set forth any evidence documenting NFP (or any other) projects that have
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been “delayed” because of the need to obtain concurrences from the Services.  The Notice did not

discuss the circumstances under which the FWS or NMFS has disagreed with NLAA

determinations by action agencies in the past, or the extent to which the Services’ reviews have

resulted in project changes or mitigation measures that have improved conditions for listed

species.  Id. at 33809.

30.  The proposal was greeted with overwhelming opposition by conservation

organizations and others, including federal defendants’ own regional directors.  The FWS’s

Regional Director in Albuquerque, New Mexico stated that

Section 7(a)(2) requires every Federal agency, in consultation with and with the

assistance of the Secretary, to insure that any action authorized, funded, or carried out by

the agency is not likely to jeopardize the continued existence or any listed species, or

result in the destruction or adverse modification of critical habitat.  The key to [this]

paragraph[] is that [it is] carried out in consultation with the assistance of the Service.

We serve as an outside and independent agency to review projects, and use our biological

knowledge and experience with similar activities to assist in developing appropriate

measures that will minimize effects . . . The counterpart regulations as proposed will

diminish the Service’s role in Section 7 consultation. 

FWS CR A.R., Vol. 6, at K391 (italics in original).  The Regional Director further explained that,

in addition to their lack of “independen[ce]” from timber sales or other potentially harmful

projects, action agencies like the Forest Service and BLM

do not have the range-wide information on species status, knowledge of past

consultations with other Federal agencies that have evaluated project effects on species,

or a broad view of threats faced by the species throughout its range.  Thus, the action

agencies would have a difficult time assessing the effects of their actions in the

appropriate context.

Id. at K392.

31.  The FWS’s Regional Director in New Mexico also took issue with the proposal’s

unsupported rationale that the elimination of consultation with the FWS was needed to expedite

necessary projects:
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Funding through the NFP has enabled the [FWS] to hire and dedicate many biologists in

order to expedite consultations related to the NFP.  Funding these positions has

successfully streamlined and expedited fire-related consultations, while allowing the

Service to continue its assistance to agencies implementing these projects.  Thus,

informal consultations are generally completed within 30 days or less. . . . Considering

the other regulatory processes (such as the National Environmental Policy Act,

consultation with the State Historic Preservation Office, and Native American

consultation), these regulations are unlikely to reduce the time frame for decisions.

Id. at K391.  The Regional Director also criticized the proposal’s failure to “provide definitions

of key terms” and urged that

clear definitions of what projects would fall under the NFP and could be considered under

the counterpart regulations be added to the document.  This would ensure that the process

would not be incorrectly applied to projects that are not designed to achieve the

objectives of the NFP and Healthy Forests Initiative.

Id. at K393.

32.    The FWS’s Regional Director of Region 5 in Hadley, Massachusetts, stated that

“we have significant concerns about the regulation as proposed,” FWS CR A.R., Vol. 6, at K414,

including because the “basic design of this regulation as proposed is based on flawed premises

and is unlikely to achieve any net efficiencies in processing time for [not likely to adversely

affect determinations],” and because “Action Agencies will be challenged to maintain biological

objectivity in light of differences in primary agency missions.”  Id. at K416. 

33.  The FWS’s Regional Director in Portland, Oregon, along with the Manager of the

Service’s California/Nevada Operations Office described the “important role of the informal

consultation process in the conservation of listed species and the ecosystems upon which they

depend,” as well as the “likelihood of adverse effects to listed species and critical habitats caused

by these types of actions,” i.e., logging operations, road building, and other “fuel treatment

actions.”  FWS CR A.R., Vol. 6, at K383, K384.  These officials also noted that the Services and

action agencies had already adopted “formalized streamlined consultation procedures” that
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allowed any necessary wildfire projects to move forward rapidly without sacrificing the species

protections afforded by the consultation process.  Id. at K384.

34.  Defendants received more than 50,000 public comments on the proposed rule, the 

vast majority of which urged the Administration to jettison the proposal.  See FWS CR A.R.,

Vol. 3, at F42.  Plaintiffs and many other conservation organizations, scientists, and concerned

citizens urged defendants not to adopt the proposed rule for many reasons, including because of

its deleterious effects on the Lynx and other listed species greatly affected by logging, fire

suppression, and related activities.  Plaintiffs Defenders of Wildlife, American Lands Alliance,

and Northwest Ecosystem Alliance, along with the Natural Resources Defense Council, National

Wildlife Federation, and the Endangered Species Coalition advised the FWS that the proposal

“would make several patently unlawful and unwarranted changes to regulations implementing a

bedrock provision of this country’s most important wildlife protection law – section 7(a)(2)” of

the ESA.  FWS CR A.R., Vol. 6, at K149.  The conservation groups explained that the proposal

“would not only eliminate section 7 consultation with the Services altogether on possibly

thousands of NFP projects posing serious risks to endangered and threatened species,” but

“would also establish a dangerous precedent for further weakening of the ESA,” since the

proposal’s rationale for eliminating informal consultation on NFP projects could just as easily be

applied to other agencies and activities.  Id.

35.  Plaintiffs’ comments pointed out that the FWS annually “reviews more than 72,000

federal actions through the section 7 consultation process and of this total, approximately 93%

are resolved through informal consultation . . . Thus, if the section 7 changes proposed by the

Bush Administration regarding NFP projects were applied to all federal agency actions,

approximately 67,000 federal actions that are currently required to undergo section 7 consultation
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each year because they pose some risk to endangered or threatened species, would escape

consultation and the expert scrutiny of the Services entirely.”  FWS CR A.R., Vol. 6, at K150

36.  In their August 4, 2003 comment letter, plaintiffs also explained that the

“[A]dministration has failed to offer any empirical evidence” demonstrating that needed projects

have been unnecessarily delayed by consultations under the ESA or other environmental reviews.

Id. at K150.  Plaintiffs further pointed out that the July 2003 Notice had ignored reports by the

General Accounting Office and others demonstrating that the vast majority of NFP-related

projects had been subject to rapid consultation and other environmental reviews and appeals.  Id.

37.  On September 30, 2003, the FWS and NMFS issued a six-page Environmental

Assessment regarding the proposed Self-Consultation Regulation, which asserted that the

regulations “would not have any environmental effects,”  Environmental Assessment for the

Healthy Forests Initiative Counterpart Regulations, at 5 (Sept. 30, 2003), FWS CR A.R., Vol. 4,

at G180 (emphasis added).  While asserting that the “Action Agency will reach the same NLAA

determination that the Services would reach, therefore exactly the same projects would proceed

under the counterpart rule as under the current section 7 process,” id., the EA made no mention

of the  views of the FWS’s own Regional Directors that the Services’ involvement has actually

played a vital role in safeguarding imperilled species, and contained no independent analysis of

the circumstances under which the FWS and NMFS have disagreed with action agencies’ NLAA

determinations in the past, or the extent to which USFS and BLM projects have been modified,

as a consequence of the consultation process, to enhance the conservation of listed species.

38.  The September 30, 2003 EA asserted that the “goal of the proposed counterpart

regulations is to accelerate the process of approving NFP projects by reducing the time and effort

needed to conduct a consultation for a NFP activity,” but the EA provided no empirical evidence
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that consultation with the FWS or NMFS has inappropriately delayed any necessary NFP

projects.  Id. at G182.  The EA instead acknowledged that there are “streamlining processes”

already in place that “work well,” and that allow “established timelines [to] be met” without any

changes in the consultation regulations.  Id. at G183.  The EA also pointed to no evidence that

informal consultations on NFP projects has prevented Service biologists from completing formal

consultations in a timely manner on such projects.

39.  On October 9, 2003, defendants published a Federal Register Notice that “reopen[ed]

the comment period to allow all interested parties to comment simultaneously on the proposed

rule and the associated Environmental Assessment.”  68 Fed. Reg. 58298.  In response,

conservation organizations again urged defendants not to adopt the proposed rule, and also

pointed out patent inadequacies in the flimsy EA and urged defendants to prepare a full EIS on

the proposed rule change.  See, e.g., FWS CR A.R., Vol. 6, at K15 (comments of Southern

Environmental Law Center); id. at K21 (comments of Idaho Conservation League).

40.  On December 8, 2003, without first issuing an EIS or making any changes to the EA,

defendants published their final rule “codify[ing] joint counterpart regulations for consultation

under section 7.”  68 Fed. Reg. 68254, FWS CR A.R., Vol. 4, at H81-92.  The final rule, which

was “virtually identical to the proposed rule,” id. at H140 (e-mail from Interior Department

official Ann Klee), “establishes a process by which an Action Agency may determine that a

proposed Fire Plan Project is not likely to adversely affect any listed species or designated critical

habitat without conducting formal or informal consultation or obtaining written concurrence

from the Service.”  68 Fed. Reg. 68264.  The Regulation simply states that a “Fire Plan Project is

an action determined by the Action Agency to be within the scope of the NFP as defined by this

section,” id., and allows no opportunity for the FWS or NMFS even to review a decision by the

Case 2:04-cv-01998-JCC     Document 48-3     Filed 05/09/2005     Page 33 of 72




action agency to invoke the self-consultation process.

41.  The Regulation defines the NFP as the “September 8, 2000, report to the President

from the Departments of the Interior and Agriculture . . . outlining a new approach to managing

fires, together with the accompanying budget requests, strategies, plans, and direction, or any

amendments thereto,” but, as in the proposed rule, the final rule does not delineate which specific

“budget requests, strategies, plans,” “direction[s]” and “amendments” are covered by the new

Regulation.  Id. (emphasis added).  These “budget requests, strategies, plans,” directions,” and

“amendments” are not in the Administrative Record because they were not considered by the

agency decisionmakers before the Regulation was adopted.  See Exh. 2 at 2.

42.  The preamble to the Regulation states that the “definition [of NFP project] is broad,”

and that the action agency has the “ultimate[]” responsibility to determine which of its projects

will be exempted from consultation with the FWS.  Id. at 68259.

43.  The Regulation “permit[s] an Action Agency to enter into an Alternative

Consultation Agreement (‘ACA’) with the Service . . . which will allow the Action Agency to

determine that a Fire Plan Project is ‘not likely to adversely affect’ (NLAA) a listed species or

designated critical habitat without formal or informal consultation with the Service or written

concurrence from the Service.  An NLAA determination for a Fire Plan Project made under an

ACA . . . completes the Action Agency’s statutory obligation to consult with the Service for that

Project.”  68 Fed. Reg. 68264.  The preamble to the Regulation acknowledges that it will allow

action agencies to avoid any consultation with the FWS with regard to many land-disturbing

projects that may affect the Lynx and other listed species and their critical habitats, including

“mechanical fuels treatments (thinning and removal of fuels to prescribed objectives)” and “road

maintenance and operation activities.”  68 Fed. Reg. 68255.
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44.  In response to  comments that the “proposed rule has failed to offer any empirical

evidence substantiating the claim that the regulatory obstacles have unnecessarily delayed active

land management activities,” the preamble to the final rule  fails to furnish any such information.

Id. at 68258.  Instead, the preamble states that the “issue is not whether the regulatory process has

delayed NFP projects” – which defendants said was the issue in the June 2003 proposal, see 68

Fed. Reg. 33808  – “but rather whether it can be streamlined so as to expedite the projects.”  Id.

45.  Because defendants could not produce any evidence of past delays caused by

consultation, the preamble instead asserted that the “Service[s] anticipate[] that the number of

consultations requested for projects that implement the NFP will increase substantially in the

future, as additional funding and effort is directed toward implementation of the NFP,” id., and

that “[w]ith the anticipated increase in fire plan projects, the concurrence process could cause

delays.”  Id. at 68257.  The preamble sets forth no data or analysis addressing the extent to which

the number of requested consultations will “increase substantially in the future,” or the extent to

which any such speculated increase will be likely to “cause delays” in the approval of necessary

projects.  Nor did the preamble explain why streamlining efforts previously adopted – including

those highlighted by the FWS’s Regional Directors – would not be adequate to address the

predicted upsurge in projects necessitating consultation.

46.  In March 2004, the FWS and NMFS entered into “Alternative Consultation

Agreements” with the USFS and BLM.  Those agreements implement the new Regulation by

specifically authorizing the Forest Service and BLM to avoid consultation with the Services for

any projects that USFS and BLM themselves determine are (1) “within the scope of the NFP”

and (2) are not likely to adversely affect any “listed threatened, endangered and proposed

species” or any “designated and proposed critical habitat.”  See FWS CR A.R., Vol. 5, at J65
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(ACA with Forest Service); id. at J73 (agreement with BLM).  According to the signed

Agreements, the Self-Consultation Agreements “may be used by any Forest Service [or BLM]

biologist, botanist, or ecologist who conducts section 7 effects analyses for proposed actions that

are Fire Plan projects” and has completed the “required training.”  Id. at J66, J74.  The

Agreements do not define what is meant by “Fire Plan Projects” covered by the Agreements, but,

rather, provide that “Fire Plan Projects” “are actions determined by the Forest Service [or BLM]

to be within the scope of the NFP, such as . . . mechanical fuels treatment (thinning and removal

of fuels to prescribed objectives)” – i.e., logging – as well as “road maintenance and operation

activities.”  Id. at J65, J73.

47.  The Agreements provide that the “training program” for USFS and BLM employees

who will use the Self-Consultation Regulation “will be delivered via a web based system,”and

that the USFS and BLM will “annually” compile and  provide the FWS and NMFS with a “list of

NFP projects for which the counterpart consultation regulations were used.”  Id. at J68, J76.

Based on these “lists,” the signatories to the Agreements commit to a “monitoring program”

“every three years following the first year” to review a “random sample” of NLAA decisions by

the actions agencies, and “determine with a mutually agreed upon level of confidence that the

Forest Service [or BLM] is making the determinations appropriately.”  Id.

48.  According to the ACA’s, the purpose of the monitoring program is simply to

“evaluate whether the Forest Service [or BLM] demonstrated a rational connection between the

. . . proposed action and NLAA determination.”  Id. at J69, J77.  The Record reinforces that the

“monitoring” is not designed to “evaluate whether the Action Agency made the same

determination the Service would have made on a project, but, instead, evaluates whether they

ma[de] a rational connection between the information and the NLAA determination.”  FWS CR

Case 2:04-cv-01998-JCC     Document 48-3     Filed 05/09/2005     Page 36 of 72




A.R., Vol. 5, at I113 (2/12/04 e-mail from FWS official).  The Record also reflects that

defendants will be satisfied if the “Action Agency is making 95% of their determinations

accurately.”  Id. at I124 (2/12/04 e-mail from FWS official); see also id. at I47 (“We want to be

almost 100 percent sure that the Action Agency is making the determinations correctly 95% of

the time.”).

49.  The ASA’s prescribe no particular consequences that must flow from the triennial

“monitoring” of a “sample” of self-consultation decisions and, in particular, do not provide that

even patently erroneous NLAA determinations may be reversed by the monitoring “Team,”

which must include representatives of the action agencies.  Even if the “Team” finds that

“several determinations made for a fuel treatment project were not made consistent with the best

available scientific” information, the ASA’s provide only that the “Team may recommend further

focused review of determinations for similar types of projects.”  Id. at J69, J77.

50.  Following the signing of the ACAs, defendants developed  a “web-based training

course” that, according to a May 2004 BLM memorandum, “should take about an hour” to

complete by BLM or USFS employees seeking to engage in self-consultation.  BLM CR A.R. at

42.  Id.  In providing for the “training,” USFS and BLM also advised their employees that

“[u]nder the counterpart regulations, the action agency’s responsibility to do [an] effects analysis

and potentially make and document a NLAA determination . . . now becomes the final

consultation requirement under the ESA.”  NMFS CR A.R., Vol. 4, at Enclosure 3.

51.  Following the one hour “training” course, Forest Service and BLM employees are

authorized to make “final consultation” decisions under the ESA once they pass an on-line exam

that consists of 68 generic multiple choice and true/false questions, such as “Question 9": “The

action agencies employ large professional staffs of biologists, botanists, and ecologists. a) True
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b) False,” and “Question 10": “The concurrence process has used the Services [sic] limited

resources that could be better used to do formal consultations. a) True b) False.”  NMFS CR

A.R., Vol. 4, at Enclosure (May 4, 2004 Counterpart Regulations Certification Exam Module Q

& As).

52.  USFS and BLM employees have now taken the “training” course and passed the

“exam” and are now using the counterpart regulations to avoid informal consultation with the

FWS and/or NMFS regarding various NFP projects in the habitat of listed species, including in

Lynx habitat.  See Declaration of Andrew Hawley (Exh. 3) at ¶ 7.  USFS and BLM will continue

to invoke the Self-Consultation Regulation with regard to NFP projects in the habitat of listed

species, including the Lynx.  Id.

Respectfully submitted,
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEFENDERS OF WILDLIFE, et al., )
)

Plaintiffs, )
)

v. )
) Civ. No. 04-1230 (GK)

GALE NORTON, et al., )
)

Defendants. )

ORDER

This matter is before the Court on the parties’ cross-motions for summary judgment.  On

consideration of the parties’ arguments and memoranda, as well as the entire record in the case, it

is, by the Court, this       day of           , 2005,

ORDERED that plaintiffs’ motion for summary judgment is granted; and it is further

ORDERED that defendants’ and defendant-intervenor’s motions for summary judgment

are denied; and it is further

ORDERED that it is declared by the Court that the United States Fish and Wildlife

Service’s (“FWS”) July 3, 2003, “Clarification of Findings” and “Notice of Remanded

Determination of Status for the Contiguous United States Distinct Population of the Canada

Lynx,” 68 Fed. Reg. 40075, are arbitrary, capricious, and contrary to law, including because the

“Clarification of Findings” and “Notice” do not address the specific issue remanded by this Court

on December 26, 2002, and hence they are set aside and remanded for further proceedings

consistent with the Court’s accompanying Memorandum Opinion; and it is further

ORDERED that the FWS shall submit for publication in the Federal Register, by no later

than 180 days from the date of this Order, a new “Notice of Remanded Determination” that

complies with the Court’s December 26, 2002 ruling, and is otherwise consistent with the

accompanying Memorandum Opinion; and it is further
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2

ORDERED that it is declared that defendants’ “Joint Counterpart Endangered Species

Act Section 7 Consultation Regulations,” published on December 8, 2003, 68 Fed. Reg. 68254,

and the accompanying “Alternative Consultation Agreements” entered into by the FWS, National

Marine Fisheries Services, Bureau of Land Management, and United States Forest Service, in

March 2004, are arbitrary, capricious, and contrary to law, and hence are set aside; and it is

further

ORDERED that defendants shall engage in consultation, in accordance with the process

set forth in 50 C.F.R. Part 402, with regard to any projects that were exempted from that process

by virtue of the “Joint Counterpart Regulations” and “Alternative Consultation Agreements.”

U.S. District Judge
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